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LOBBYING FOR THE FUTURE
Executive Summary
The United States economy is barely growing. The engine of economic growth, entrepreneurship, and new firm
creation, has been declining for the past three decades. It’s up to policy-makers to decide if we will be leading the
global technological revolution of the twenty-first century, or if we will be surpassed by other countries more prepared
to ride this wave of innovation. If we want to grow our economy, we must foster permissionless innovation across the
economy.
In the 20th century, the factor limiting growth was usually technological knowledge and productivity. Today,
policymakers have become one of the biggest impediments to long-term growth in the United States. Despite our
economic success we are hampered by poor policy for three major reasons:
1. Established interests protecting their turf by creating barriers to entry;
2. “Resting on our laurels” effect (a lack of hunger to grow); and,
3. Sunk cost of previous government programs or industries that are either ineffective or out of date..
There are no lobbyists advocating for start-ups that don’t yet exist. It was once the case that without a lobbyist, your
policy solutions didn’t exist on the national stage. This is no longer true. Our objective is to force solutions onto the
national stage that can jumpstart the economy and thereby bypass the traditional lobbying class averse to changes that
affect their clients. Today we are the lobbyists for the future, because if we truly care about growth, interests we don’t
yet see are the ones in most need of representation.
In part, this report is written on behalf of those 18-25 year olds with a good idea, a team of colleagues with big
dreams, empty bank accounts, crashing on their friend’s couch, who have a healthy skepticism for the status quo.
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Those who want to turn their idea on a napkin into a business usually can’t afford a lawyer or a lobbyist, and want to
succeed or fail on the merits of their market model and execution alone. These ambitious leaders of tomorrow will
continue to innovate and contribute to the American economy if we get out of their way.
This report will focus on policy areas that are in urgent need of serious reform, but despite the urgency of reform they
still don’t exist in Washington. Thus given the goals of this report, it will ignore some major areas of innovation policy
that are fairly represented in Washington to focus on the start-ups of the future that need a voice now. The goals of this
report are as follows:
1. Identify how to open the $6.2 trillion government sector to competition through technology, consulting-style
management and competitive bidding.
2. Address how to reform the primary way the government regulates innovation, which is through patent and
copyright laws, by presenting specific reform proposals consistent with the Constitution. Copyright reforms
include shortening copyright terms, revising statutory damages and fair use laws, and fixing the Digital
Millennium Copyright Act now in desperate need of revision. The patent system needs major reforms to drain the
swamp of low-quality patents that are stifling economic growth and creating perverse incentives for the private
sector. The goal should be to encourage innovation, not trolling.
3. Provide a novel proposal to systematically remove old and outdated laws and regulations stifling competition and
innovation. Our “Right to Work 2.0” approach will restore economic liberty, which would open numerous sectors
of the economy to dynamic competition. This proposal would eliminate the vast majority of outdated rules and
regulations and would be one of the most significant changes in economic policy since President Reagan cut
taxes from 70% to 28%.
The United States economy is not growing for the future. But with big challenges come big opportunities, and we
have thousands of entrepreneurs ready to do their part to get the economy back on track – we just unleash their full
potential. Our job is relatively simple: reduce government-imposed barriers to entry and thereby increase competitive
intensity across the economic landscape. Let’s roll up our sleeves and get to work.

Innovation Platform: How to Achieve 4% GDP Growth

A

Open $6.2 Trillion
Government Sector to
Competition

1. Open Government Data
2. True competitive biding
3. Apply technology
4. Management-consulting reforms

B

Fix Intellectual
Property Laws

1. Reform copyright law
2. Reform patent law
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C

Eliminate Ridiculous
Regulations and Laws

1. REINS Act
2. Congressional Committee Reform
3. National Innovation Commission
4. Fix Chevron Deference
5. Right to Work 2.0
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Innovation Agenda
In 1984, President Reagan’s campaign for reelection aired a television commercial titled “Prouder, Stronger, Better.”
“It’s morning again in America. Today more men and women will go to work than ever before in our country’s history
. . . they can look forward with confidence to the future. It’s morning again in America. . .”
It is not morning again in America. . . how can we be prouder, stronger, better tomorrow? We face systemic problems
in our economy. At the heart of our nation’s economic and fiscal problems are a simple fact: the United States’
economy is barely growing. The engine of economic growth, entrepreneurship, and new firm creation, has been
declining for the past three decades. Until we address this fact, wages will continue to stagnate, unemployment will
remain high, our nation’s fiscal problems will get worse, and with a shrinking pie and mounting entitlement costs our
political partisanship and stand-offs will get worse.
It’s up to policy-makers to decide: will we lead the global technological revolution of the 21st century or will we be
surpassed by other countries more prepared to ride this wave of innovation? If we want dynamic economic growth,
then the goal must be to maximize permissionless innovation across the economy.
GOP Presidential candidates Gov. Jeb Bush and Gov. Mike
Huckabee recently called for the United States to embrace a GDP

If we want dynamic economic
growth, then the goal must be
to maximize permissionless
innovation across the economy.

growth target of 4% and 6% respectively, almost double current
GDP growth. These proposals were derided by many -- which
is proof of the problem; too many are content with accepting
the status quo. We must have the audacity to be bold, to make
the tough decisions, to recognize that growth means constantly
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trying new ideas and iterating when policies fail. That is the way to make a 4%-6% growth possible, but it does
involve tough choices. Being the global leader of innovation and the leading economic superpower can either be a
benefit for future growth, or it can be an impediment for creative destruction – new firms forcing old firms to compete
or die – the process that drives innovation.
The limiting factor to growth has historically been technological knowledge and productivity, but now that limiting
factor may be policy. Alexis De Tocqueville noted a century ago, “I cannot help fearing that men may reach a point
where they look on every new theory as a danger, every innovation as a toilsome trouble, every social advance as a
first step toward revolution, and that they may absolutely refuse to move at all.” Today, as Tocqueville feared, new
theories are often attacked as dangerous and innovations as troublesome – and the result is largely political stagnation.
Policy-makers have become one of the biggest impediments to long-term growth in the United States, and their track
record is getting worse, not better.
New ideas, new approaches to government and new approaches to regulation will require bold ideas without fear
of being torn down by advocates for the status quo. Free markets are messy, and creative destruction requires old
businesses to innovate or die, and as those old business are forced to adapt or die they will be fierce opponents of any
change to the old order, but the alternative to messy is much worse.
If we do not get the economy growing, our fiscal shortfalls will increase in size, our politics will get more divisive and
our problems will get more expensive to fix over time. The longer we wait to get the US economy back on track and
geared towards innovation, the more our competitors will grow and be able to outcompete us. Therefore, the number
one priority for policy-makers must be getting GDP growth back on target.
Despite our economic success, or because of it, we are hampered by poor policy for three major reasons::
1. Creative un-destruction - Established interests protecting their turf with lobbying might to create barriers to
entry;
2. “Resting on our laurels” effect, a lack of hunger to grow; and
3. Sunk cost of previous programs that are either ineffective or out of date.
I. Big business LOVES regulation
Big business often wants regulation because it creates higher barriers to entry for their competition. Who can afford
red tape more than big players with lobbyists and lawyers to comply with all those regulations?
Innovation requires new market participants to shake up industries with new market models. The effect of regulation
is often to preserve the market models of old and create barriers to entry to competitors. This means an entrepreneur
with a good idea who is able to raise capital, launch a product and thereby compete with the incumbent players . . .
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then must gain permission from a government regulator or worse gain permission from market participants that
dominate the industry. This is not a recipe for innovation. Real innovation, particularly disruptive innovation, often
comes from the small players and new entrants into the market. Clayton Christensen’s classic work The Innovator’s
Dilemma details this phenomenon in depth, explaining how big, successful companies are often slow to innovate; yet
it is these same big companies that hold the most sway in influencing policy.
Thus, the critical question is whether it’s easy for new players to enter the market. If the barriers to entry are too high
then competitive intensity will be reduced, keeping the economy stagnant. Today, barriers to entry are higher than
ever, and as a result for the past several decades, the rate of entrepreneurship has declined precipitously. A recent
report by the Brookings Institution revealed a persistent decline in the rate of new business formation since at least
1978, and critics blame America's legal and regulatory environment.

Start-Ups Winding Down

Percentage of U.S. Firms Less Than One Year Old, 1978-2011

Consider this one aspect of United States’ policy: if you’re
a new start-up you generally pay 0% tax, because you have
zero profit, but once you reach profitability, you pay 35%
federal corporate tax -- the highest tax rate in the world.
Five or ten years later, if you’re still successful, you now
likely have the ability to be a multi-national corporation
and with dubious, but legal, accounting methods you can
book your profits abroad, lowering your tax rate to 16%
or even 2-5%. Fifteen years after formation, a business
may be able to hire lobbyists to get special tax breaks to

Source: U.S. Census Bureau, Business Dynamics Statistics,
calculations by Ian Hathaway and Robert Litan.

push their tax rate closer to zero, or even negative. This tax
policy appeared almost deliberately designed to prevent

creative destruction, by regressively burdening new participants with a higher tax rate. It would be difficult to design a
tax policy more likely to stifle innovation.

Net Number of New U.S. Firms Plummets

Business startups outpaced business failures by about 100,000
per year until 2008. But in the past six years, that number of U.S.
startups versus closure is -70,000.

Why does this happen? Because incumbent industries are
the ones with lobbyists, PAC donations and the ability
to utilize the revolving door of Washington. No rational
policy argument would a tax system that benefits big
business and stifles new businesses or regulations that
only big business can abide by, providing minimal benefit
for average Americans, and that discourage new market
participants -- yet such regulations are prevalent.
Entrepreneurs thrive through permissionless innovation,
where anyone with a good idea can raise capital, launch

Source: U.S. Census Bureau Longitudinal Business Database
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a product and succeed based upon how their product performs in the market; not based upon how the founders
succeed in getting permission from a government bureaucrat by hiring lawyers, lobbyists and giving the right political
donations. Licensure-based economies are the opposite of those based on the free market, and have opposite results.
II. Resting on our Laurels
As anyone who has done extensive travel can tell you, other countries are hungry for growth and innovation. Who
can honestly say the same about America today when America ranks 46th on ease of starting a business, behind
Afghanistan, Russia and Jamaica?
In China, Korea, India, Singapore and

Ease of Starting a Business

Germany, there is a thirst for growth.
34 Russia

2 Canada
46 United States

28 France

The head of McKinsey Consulting,
Dominic Barton, related a remarkable
story from a meeting he’d had with the

38 Afghanistan
20 Jamaica

Prime Minister of South Korea. During
the course of the meeting, the prime

38 Panama

minister asked for a 50 year innovation
plan for the country. Stunned, Dominic
asked if the statement was mistranslated
New Zealand 1

According to 2014 data from World Bank http://www.doingbusiness.org/rankings

and if the prime minister instead meant
a 5 year plan. The South Korean leader
responded in English “50 years. 50

years ago we had very little, today look where we are, imagine where we will be 50 years from now.” Recently in
India, Prime Minister Modi embraced a new slogan “Start-up India, Stand Up India.” In a speech, Modi called for
Indians to overpower the “poison of caste” with the “nectar of development.”
In America, 50 years ago, President John F. Kennedy gave a speech, “We choose to go to the moon. Not because it is
easy, but because it is hard.” Going to the moon was a choice reflecting a strong innovative mindset and it pushed the
US economy forward. Today, other governments are choosing to foster growth through innovation, but in America
new firm creation continues to decline and GDP growth has slowed to abysmal rates in the past decades while there is
no such strategy on how to get us back on the right track.
The problem isn’t a lack of entrepreneurs with new ideas and capacity, but rather that there are relatively few sectors
of the economy that are wide open for innovation. Internet-based start-ups are one of the most clear examples of a
sector open to innovation and the results speak for themselves. Any college kid with a good idea can code a website
on a Friday night in their dorm room, launch it on Saturday, and have it grow users 10x per week, soon becoming
the next billion dollar tech company. The barriers to companies like Facebook, Instagram, and others were nearly
non-existent. Policy-makers must ask, “Why don’t we see the dynamic competition of bits in the world of atoms,
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such as in the healthcare, energy, transportation or other important sectors of the economy?” One reason for dynamic
competition in bits but not in atoms is higher barriers to entry in the physical world, often created or exacerbated by
government policy. As noted venture capitalist Peter Thiel would say recently "We wanted flying cars, instead we got
140 characters."
We can no longer rest on our laurels as the United States economy is not growing for the future. We must increase
competitive intensity across the economic landscape by reducing government-imposed barriers to entry.
III. Sunk cost
Behavioral economics teaches us that people rarely respond rationally when it comes to sunk costs. The rational
approach is to look at future costs only, disregarding sunk costs. As an example, if you have a car that keeps breaking
down, you take it to your mechanic and have it fixed time and again. After you’ve invested several thousand dollars
in new parts, you may be reluctant to scrap the car and buy a new one because you’ve already spent so much money.
But a future cost analysis would recognize that the most economic approach may be to buy a new car regardless of the
money already spent as the amount you expended is irrelevant to deciding what action to take next.
As an example, if you have a car that keeps breaking down, you take it to your mechanic and have it fixed time and
again. After you’ve invested several thousand dollars in new parts, you may be reluctant to scrap the car and buy
a new one because you’ve already spent so much money. But a future cost analysis would recognize that the most
economic approach may be to buy a new car regardless of the money already spent as the amount you expended is
irrelevant to deciding what action to take next.
The sunk cost fallacy is a big problem for innovation, as game-changing technologies are disruptive. Their disruption
creates powerful enemies, who usually have lobbying, PAC donations and direct access to policy-makers. But startup’s disruption is what drives growth. When society invests billions in one form of technology it can be slow to adapt
to new innovation, when if we were starting from scratch that new technology may actually be a superior technology.
As an example, the United States invented the telegraph and the telephone. This, led to mass deployment of telegraph
lines across the country, starting with railroads. With telephones this line system was used as a backbone for the
national phone network. By the 1920’s and 1930’s, electricity was entering the home and the electric grid was also
built upon these wireline networks to become a multi-billion dollar investment across the country. During the late
20th century, with the advent of cable television, cable technology essentially joined many of these conduits and pole
attachment systems. In the 1990’s cable providers and phone providers updated their technology to allow for DSL
and cable modems, and in the 2000’s new providers would begin to provide fiber optic connections which are still
trickling across the country. By 2000, this system had trillions of dollars in investment and was one of the most robust
infrastructure systems in the world.
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But other countries took different approaches. By 1991, India was headfirst into liberalizing their economic policies
which have resulted in five to eight percent annual growth. As India grew, it was deciding whether to copy the types
of network infrastructure built by the West or choose an alternative model. India is a vast country, and the costs of
building and connecting these networks to a population of over a billion people was daunting. But India had no sunk
cost, so they could decide on paper – which system is most economically feasible today?
Instead of copying the West, India decided to leapfrog the West and invested heavily in wireless technology,
skipping several technological generations and developing a modern, and much cheaper telecommunications
system. Today India’s wireless broadband speeds are competitive with much of the developed world, cheaper to
consumers, and relatively widely available throughout even rural areas of India. Achieving the same level of wireline
permeation would have likely cost many times more money, and likely wouldn’t have been done by 2015. And with
a wireless-first infrastructure, as Internet speeds continue to increase, India is positioned to have one of the leading
telecommunications infrastructures in the world.
How might sunk cost affect policy and hinder new market models?
○ Transport
• We have a road system that subsidizes vehicles, when drone based delivery may be a more efficient last mile
deliverer in 2015. Until recently drones were completely banned for commercial use and are currently heavily
regulated, prohibiting any legal delivery models.
• We dedicate subsidies towards the Amtrak rail system that is 150 years old. Cars and airplanes may be more
efficient and newer innovative technologies like Hyperloop face tremendous regulatory uncertainty (there
appears to be no regulatory body that regulates Hyperloop but it’s a heavily regulated industry). While it’s not
a given that Hyperloop or other technologies will be better, regulations have doubled down on old technologies
rather than letting a free market find out.
• In most states, we have a traffic laws created for human-driven cars, usually not backed by scientific data and
which actually causes more accidents, when autonomous vehicles are already safer than human drivers. But
autonomous driving is only technically legalized in four states. If we were building the interstate highway system
from the ground up in 2015, as we did in the 1950’s, would we build roads for human-drivers, or for autonomous
cars which are significantly safer, exponentially more efficient and many times better for the environment?
○ Healthcare
• We have a healthcare system subsidized, paid and regulated by the federal government that favors the traditional
method of healthcare, as opposed to a system designed for preventive care or that would allow consumers
to have video call doctor appointments. We spend most money on treatment and only a small percentage on
diagnostics and prevention, when that figure should be reversed. As an example direct-to-consumer models of
DNA testing are entirely banned by the FDA. We have a sunk cost in the model of going to the doctor or ER,
rather than letting the consumer access their own medical information, order their own tests, or have online
medical appointment by Skype, even though these methods are vastly cheaper and potentially more effective.
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○ Finance
• We have a financial system built for the 1960’s, enforced with government regulation, a check clearing system
that is nothing sort of bizarre that takes three business days to clear a check, when modern technology such as
Bitcoin, could clear the transaction in 15 minutes, and newer crypto-currency technologies like Ripple can clear
the transaction within seconds.
○ Telecommunications
• We still have a telecommunications system that subsidizes cable modems and DSL connections over more robust
fiber optic connections (specifically regarding pole attachment fees), despite the fact that fiber optic connections
are significantly faster and are the networks of the future.
• We have provided large chunks of spectrum to subsidize conventional broadcast television technology dating
to the 1930’s, when nearly every other conceivable use of the spectrum would be more beneficial and broadcast
television could continue unabated with a fraction of the amount of spectrum already given, thereby keeping
broadcast television, increasing government revenue, and increasing wireless speeds.
○ Energy
• We have a large number of agricultural subsidies to subsidize the economy of the 1930’s, without recognizing
that most Americans are no longer farmers, and there may be more productive uses of this land which the market
could more properly allocate. Only 10% of corn production in the US goes into corn-based food products for
humans. 40%+ of the corn supply goes into making bio fuels because of US subsidies and tariffs; however, cornbased biofuels are likely a wealth-destroying activity, because more energy is used in the production of the corn
than is obtained by burning the fuel.
○ Manufacturing
• Instead of realizing that cities come and go, we invest in cities that lack an industrial base to support their
population, hoping for a “revival.” The existence of some cities without current jobs for their population are a
sunk cost and may not be the most beneficial places to have cities today.
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Specific Policy Proposals
Below are several policy proposals for a preliminary strategy to get growth back on track. The goal needs to be to
lower barriers to competition across the board. It is time to open all sectors of the economy to dynamic competition.
This report will examine a few critical reforms and how each affects innovation, as examples of the types of problems
Congress must address to achieve 4% GDP growth. Policy ideas only migrate to Washington if they are promoted by
entrenched interest groups or think-tanks that usually parrot the talking points and proposals from the lobbying class.
That lobbying class wants handouts and favors for their clients; the opposite of creative destruction. The problem
today is that there is no lobbyist for the future, to advocate for start-ups that don’t exist yet. Yet those future interests
are the ones in most need of representation if we care about 4% growth.
This report focuses on the policy ideas that would be game-changers, but have zero substantive discussion in
Washington. Specifically this report identifies:
1. How to open the government-sector to competition;
2. How to reform the primary way the government directly regulates innovation which is through copyright
and patent laws; and,
3. How to systemically reform the regulatory process to remove old laws and regulations, and keep new
ones of the books, that would stifle competition and innovation.
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I. Open the $6.2 Trillion Government Sector to Competition
Washington laws result in policies that look like this:
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Innovators have their own laws: Moore's Law, Kryder's Law, and Nielsen's Law. Innovators produce better, faster,
cheaper products, or they go out of business. Moore’s law stipulates that the number of transistors on a chip will
double every 18 months.
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Kryder's Law holds that disk drive density will double every

Kryder's law
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If Moore’s law applied to the federal government, the federal
Nielsen's Law

budget in 2015 of $3.8 trillion could be reduced to around $2.2
trillion in 2016, $1.5 trillion in 2017, and just under $1 trillion
in 2018, while providing the same services to the general
public. Every year consumers get significantly faster CPU’s,
more hard drive space, faster broadband connections, and more
expensive government.
Some may argue that this is a poor comparison, much of
federal spending is on entitlements which as transfer payments
remain relatively constant and increase with eligibility

for those programs (such as when people retire). But many businesses can handle similar problems and achieve
efficiencies, business pay workers’ compensation, pay for health insurance for most employees and often provide
pension programs and 401K programs. And businesses that can’t drive down costs usually go out of business.
The federal government is actually well positioned to use technology to reduce costs and be more effective. The larger
the organization, the more technology can make it function more efficiently. Large organizations like Walmart and
Amazon are able to generate incredible efficiencies of scale, thereby reducing their overhead significantly; by contrast,
the federal government has about the largest overhead of any organization in the world.
Relatively simple lessons from business, as applied to the federal government, would lead to cheaper and more
effective government. No business would put up with the federal procurement system that often rewards a lobbying
class with the right connections, rather than the best firms to actually provide the best service to the federal
government.
One example of this was on clear display with the failure in building the Obamacare exchange website at the cost of
over $50,000,000. But the Obamacare example is not an isolated example, in fact, it’s just the tip of the iceberg.
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Space X
Single-source contracts, minimal competition, or gamed competition are the norm in government contracts. Simple
things like building a website for a member of Congress can cost many times the same cost in the private sector. These
costs add up.
The fourth largest line item in the defense budget is the U.S. Air Force’s latest Evolved Expendable Launch
Vehicle (EELV). This program was created in 1995 to reduce the costs of space launch. At the time, there were four
competitors and the goal was to have competitive bidding drive down costs. But in 2006 the remaining companies,
Boeing, and Lockheed Martin, formed a combined entity, ULA, to obtain EELV contracts. Since 2006, there has been
no real competition for EELV contracts. According to the Government Accountability Office, in 2010, program cost
estimates indicated that launch prices were expected to increase at an unsustainable rate.
In 2013, SpaceX had completed the first two of three certification flights with the Air Force with one remaining step,
when the Air Force purchased all 36 rocket cores on a sole-source basis with ULA. Each launch by ULA costs $400
million, whereas SpaceX was offering to do it for around $100 million. Despite offering a 75% discount on a bid for
the fourth largest line item in the defense budget, SpaceX was not even allowed to compete for the contract. In 2014,
SpaceX would sue the Air Force explaining "SpaceX is not seeking to be awarded contracts for these launches. We are
simply seeking the right to compete.” Why should tax-payers expect anything else than competition over a $14 billion
line item?
ULA

SpaceX

Capability Sustainment
(independent of # of launches)

$1Billion
(+ TBD classified portion)

$0

Cost per launch (medium class)

$180M

$75M

Cost per launch (heavy class)

$350M

$125M*

Total Launch Costs*

$1.7B*

$1B*

$2.7 Billion
+ TBD Classified portion

$1B

Total Cost of Current Program

Estimated savings with Falcon (assuming 8 EELV launches per year): ~$1.7B - $2.2B per year
*Cost for 6 Medium and 2 Heavy ULA launches.
*Cost for 6 Falcon Heavy launches. Reflects commercial pricing for Falcon Heavy.
(source http://spacebusinessblog.blogspot.com/2011/04/falcon-heavy-impact-on-newspace.html)
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Outbox
Austin-based startup Outbox allowed customers to
opt-out of the Post Office and have their mail delivered
digitally for $5 a month. Consumers loved the product,
and Outbox expanded from Austin to San Francisco and
New York City. One review from the founder/CEO of
Angellist stated: “Amazing service - can't live without it.
Read, sort, forward, and unsubscribe from your physical
mail, all online.”
But after the company’s growth attracted positive media attention, the US Post Office decided they no longer wanted
to allow their market model to continue. Outbox was informed that the Post Office would not allow consumers to optin to this service. According to Outbox’s founder, the Postmaster General stated, “You mentioned making the service
better for our customers; but the American citizens aren’t our customers—about 400 junk mailers are our customers.
Your service hurts our ability to serve those customers.” The Postal Service’s Chief of Digital Strategy was allegedly
even more blunt: “[Your market model] will never work anyway. Digital is a fad. It will only work in Europe.”
If consumers like the service, and especially
if it saves the Post Office money, then the
Post Office should allow it. Instead, despite
thousands of happy customers, no reported
public complaints, and potential savings for
the Post Office, Outbox was driven out of
business. Outbox’s demise sent a clear signal:
This sector is not open for innovation, so
don’t invest or operate here.
Millions of dollars of investment in Outbox were wasted, and the market realized that federal government services are
not open for innovation. Consumers now cannot access this innovative service, and as of today, the US Postal Service
has announced no plans to allow consumers to choose digital mail.
Overall
Washington is behind the times, using antiquated technology, lacking the personnel, capacity or will-power to adapt to
the 21st century. Meanwhile, the lobbying/consulting/contractor class is just as responsible for Washington’s dysfunction
and getting rich while fleecing the American taxpayer. The government generally doesn’t turn to the private sector
for help, but rather to those with lobbysts they know, often offering generally uncompetitive products and services
(in comparison to start-ups in Silicon Valley, NYC or Austin for example). This Congressional-Lobbying-Consulting
complex results in cost-overruns and perverse incentives for policy-makers, and ensuring that true reform is delayed.
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The government rarely puts projects up on a true competitive bidding basis with easy entrants by new and unlikely
market participants. The number one factor in getting a government contract is often having lobbyists and having
previously done government contracts -- this is the opposite of creative destruction and will not lead to gamechanging solutions. Why is it that nearly every government program has inoperable data-sets? It may have something
to do with the fact that each government agency has their own contractors with their own lobbyists and their own
profit streams to maximize.
Four common sense principles are necessary for reform:
A. All non-sensitive government data to be made public, accessible, and in a computer readable format. And
consider allowing new innovative companies like Palantir to use their software to find cost-savings and get a
portion of the cost savings back through a finders fee mechanism.
B. Allow for real competitive bidding with low barriers to entry for new venders for government contracts. Federal,
state and local spending is $6.2 trillion in 2015, making this the largest market essentially off limits to start-ups,
entrepreneurs, and innovation.
C. Applying technology to how the government functions that will reduce costs to the federal government, increase
efficiency and access to its constituents, increase transparency, increase cybersecurity and help the private sector
grow.
D. Apply management-consulting solutions to reform federal and state agency structure, many agencies are
duplicative and simple private sector solution can lead to a leaner and more effective and responsive government
pecifically we need to make it easier to fire under-performers, as the bottom 5% must go on an annual basis.

II. Copyright and Patents
Copyrights and patents are a primary method of government regulating innovation and creation in the private sector.
Today copyright and patent policies are failing to fulfill their constitutional mandate of promoting the “progress of the
sciences and useful arts.” James Madison warned us 200 years ago to guard patents and copyrights with “strictness
against abuse.” Today that abuse is stifling innovation and creation.
1. Copyright
Increasingly modern policy reflects the disproportionate lobbying might of the
content industry, rather than any rational or even a conceivably plausible basis of
public policy considerations. Legitimate copyright interests should be protected,
but the means to do so must be specifically tailored to that purpose, recognizing the
monumental costs of current arguably unconstitutional copyright policies.
Modern copyright is failing content creators, the general public, and innovators,
and thereby stifling growth. The reforms are simple: go back to the instructions of
the Constitution. We can do a better job of protecting content creators, increasing
artistic creation and protecting innovation through a myriad of sensible no-brainer
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reforms. Constitutional copyright requires reducing copyright term length, reducing and limiting statutory damages,
strengthening the fair use doctrine, and significantly revising the Digital Millennium Copyright Act’s Section 1201
which is stifling emerging industries and will continue to do so well into the future.
In the 1970’s Sony tried to enter the United States market by selling the Betamax, the first VCR for consumers.
Consumers loved the ability to record live television, but not everyone was pleased, which would lead the head of the
Motion Picture Association of America (MPAA) to resort to scare tactics when describing the VCR
“I say to you that the VCR is to the American film producer and the American
public as the Boston strangler is to the woman home alone…We are going to
bleed and hemorrhage.”
The MPAA filed for an injunction to stop all sales of the VCR in the U.S.,
seeking damages to bankrupt Sony Global. As this author estimates, the
damages for this case could have been as high as approximately $100+ trillion
in 2015 dollars, almost twice the world’s current gross domestic product.
The MPAA won an injunction from the 9th Circuit and Sony appealed to the
U.S. Supreme Court. Sony argued that consumers should be allowed to record
live TV and then time-shift to watch it later. Initially, the Supreme Court voted
that term to uphold the injunction, making Sony liable for damages that would bankrupt the company. But at the
last minute the Court asked for the case to be re-argued. And the next term, the U.S. Supreme Court decided 5-4 to
overturn the injunction and allow the Betamax on the absolute narrowest of grounds under fair use.
This is how close copyright law came to bankrupting Sony global, banning the sale of VCRs and jeopardizing the
entire consumer electronics industry that would go on to invent PCs, hard drives, and smartphones. Interestingly,
just two years after the 1984 Supreme Court decision, revenues from videotape sales and rentals were $4.38 billion,
eclipsing 1986's box office revenues of $3.78 billion. In 2012, the home media consumption market that the MPAA
tried to stamp out blossomed into an $18 billion dollar market.
Betamax is not the only example of how copyright can stifle innovation, DVR’s, MP3 players were also sued on
similar grounds of being dual use products. Have you ever heard of the digital tape deck? Probably not, they were
regulated out of existence. If a company is about to release a product on the market that has a dual use capacity,
technologies like the VCR, DVR, a search engine, MP3 player etc., and they think they have a 10% chance of being
found liable for infringement of their users, then their potential liability can be many billions more than they could
ever earn on revenue over the course of the product. A 10% chance of exponential liability, set as a direct result of
statutory damages, leads to risk-averse behavior, stifling legitimate innovations. This is not how the law works across
the rest of the economy, as we accept dual-use technologies in everything else (e.g., cars are built to speed by design).
16

Lobbying For The Future

It’s not difficult to see how modern copyright policies stifle legitimate business ventures. Imagine a company
developing a search engine in the 1990s when search engines were not clearly established as fair use. An entrepreneur
starts to raise capital when he decides to talk to a lawyer, “My start-up idea is to crawl the internet and copy millions
and eventually billions of websites, and take a few sentences from each to become search hits for users.”
The lawyer would respond, “Well that’s an unauthorized use of copyrighted works for commercial use, but I still think
I could argue it was fair use. If you are sued, maybe you have a 50-80% chance of winning on that. But I should tell
you if we do lose, our liability could be exponential. The last company that almost lost on a big dual-use case was
Sony and they faced liability as high as $100+ trillion. Also, courts sometimes pierce the corporate veil on copyright,
meaning you could personally be liable, as could your investors. In fact, I could even be liable for advising you to
proceed! Lastly, every court may view this differently, and we may even have to appeal to the Supreme Court, that’s
what happened last time. It’ll be costly, likely costing several million dollars even if we win over nearly a decade of
litigation and you could lose everything. But do you still want to proceed?”
As Professor Tim Wu has noted, if Google had a copyright lawyer on their team he surely would have told them
this market model was too dangerous to proceed. This landscape is the opposite of permissionless innovation and in
practice affects many legitimate ventures and technologies.
Today the Digital Millennium Copyright Act bans numerous technologies that have nothing to do with copyright
infringement and are important for competition. Until 2014, it was illegal for consumers to unlock their phones, e.g., to
take an AT&T phone to T-Mobile, until a bill passed in part by the work of the author of this report. Unlocking phones
is critical for wireless competition, but unlocking an iPad is still illegal - with no logical explanation. Congress delegated
effective power to decide what technologies are legal to the
Librarian of Congress, who in 2015 again has the ability to make
phone unlocking illegal all over again. Incredibly, every three
years, innovators, and the public, have to ask the Librarian for
permission to use their own technology. This is the opposite of
permissionless innovation.

Potential Violations of DMCA

(Punishable by up to 5 years in prison, $500,000)
Making unauthorized coffee
in a Keurig.

Unlocking your iPad.

These restrictions have real effects upon competition and
innovation. For example, jailbreaking/rooting other devices
like the Apple Watch or Fitbit is illegal, which keeps consumers
from being able to access their own health data to export for
analysis, and this stifles competition in wearables. Ever wonder
why iTunes is such an awful computer program to use? One
reason is because it’s illegal for other programs to interact
with your iPhone, and no competition means Apple has less
incentive for iTunes to work.
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Most of the Digital Millennium Copyright Act Section
1201 was out of date in weeks, but operates today as
a zombie statute, banning dozens of legitimate and
beneficial technologies and becoming a barrier to entry
for new market participants. Companies using the
DMCA to limit competition, such as Keurig making
it a copyright crime for consumers to make their own
non-Keurig approved coffee. Other companies have
used the DMCA to try to limit competition in tractors,
car parts, printer cartridges and garage door openers.
Obviously none of these have anything to do with
copyright-related interests.
Sensible reforms to copyright policy based upon
constitutional principles, starting with term length,
damages, fair use and DMCA reform, will do much
to jumpstart the economy while protecting legitimate
copyright related interests. Thus far there has been no
attempt by Congress to seriously deal with these issues
and no serious investigation into optimal copyright
policy.
“The Constitution states that copyright terms must be for "limited times."

2. Patents
Patent policy is increasingly failing in its constitutionally enumerated purpose of “promoting the progress of the
sciences and useful arts” as a result of patent trolling and an epidemic of granting low-quality patents. A patent is
one of the strongest tools that government can provide in a free society: a legal monopoly to a person or business
to restrict the liberty of other persons. Granting individuals or corporations the power to restrict others’ liberty and
thereby reduce competition in the marketplace must be granted only when the regulation is effective and narrowly
tailored. When it is not narrowly tailored, patents drive up costs to business and consumers exponentially, lead to
patent trolling behavior and create barriers to entry for new market participants. Such a result is disastrous for creative
destruction.
Today there has been almost no scrutiny by policy-makers on when patents should be granted. Lincoln Labs has
published its own report, recently revised, on this topic providing specific recommendations on how to fix the patent
system, “How to Fix Patents” that advises 15 specific common-sense reform to solve the patent morass strangling
innovation.
Recent attention has focused on the growth of federal regulations, as published in the Federal Register. The Register
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came in at 78,978 pages in 2014 with 3,541 agency-issued rules
and regulations. These regulations directly limit business activity
separate
approved patent
filings

and personal liberty. Some researchers estimate that mounting
regulations have slowed economic growth by an average of 2%
per year. United States Patent Office (USPTO) patents are another
form of regulation, and when wrongfully granted they can be
more pernicious. Patent regulation far outstrips administrative
rule-making. If the patents granted in 2014 by the USPTO were
published in the Federal Register, it would be over 25-37 times
the length of agency-issued regulations and almost 100 times the

number of agency-issued rules and regulations. Patents are a form of restraint on individual freedom. A patent confers
a right to exclude others from making, using, or selling in the United States the invention claimed by the patent. Every
Tuesday, there are roughly 6,270 new things that no American is allowed to do.
The system’s underlying problems are low-quality patents and a system
that encourages trolling. The problem is not patent trolls alone, it’s
a system that allows for trolling and grants low-quality patents. Big
companies are patent trolls also, buying up junk patents to keep out upPatent on "Method of Concealing Partial
Baldness" (US 4022227A)

start competitors from entering their market.

Increasingly, the return on investment for a company to misuse patents is greater than the incentive for a company to
innovate —and this is an existential danger for long-term growth.
Patents, when used properly and granted correctly, are an effective incentive for research and development, but when
granted recklessly, they can just as easily stifle innovation.
Patents are required only to be for things that are novel,
non-obvious, and useful. This standard may seem

Rate that USPTO Grants Patents Corrected UPR Allowance Rates (1996-2012)
100%

clear in principle, but in practice there has been
Corrected for RCEs, CPAs, FWCs,
and Continuations

80%

Corrected for RCEs,
CPAs, and FWC

2012 the patent office has granted between 90-

60%

Uncorrected
(UPR Allowance Rate)

represents a complete dereliction of their duty to

2012

2011

2010

2009

2008

2007

2006

2001

2000

1999

1998

40%

1997

50%

1996

abide by statutory law to limit dubious patents:

2005

resubmissions). 90-100% approval is absurd, and

70%

2004

100% of all patent applications (as adjusted for

Based on Net Disposals

2003

mandate by the patent office. Between 2000 and

90%

2002

an abject failure to abide by the Constitution’s

Study by Cotropia, Christopher, Patent Applications (2013). http://ssrn.com/abstract=2225781
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Many of these patents are dubious and should never have been granted to begin with, such as a patent on janitor
instructions on how to clean a building, rounded rectangles on a smartphone, the concept of “one-click checkout,” the
concept of reverse auctions when online, squiggly lines when you mistype a word, a method to make peanut butter and
jelly sandwiches, the idea of podcasting, the concept of a hyperlink, and the idea of exercising a cat with a laser pointer.
These are not just silly examples, every time non-inventions are given a patent it drives up prices to consumers,
encourages trolling behavior, creates perverse incentives in the market-place and stifles creative destruction leading to
less innovation.
The solution is that the standard for granting a patent must be significantly strengthened to increase patent quality.
Increasing patent quality with a higher standard and higher consistency in implementation would drastically increase
competition and increase—not decrease—research and development. Entire new sectors of the economy would
become open to competition. Imagine the innovation and competition of internet startups happening across broad
sectors of the economy.
To increase patent quality we need:
1. Greater Congressional oversight of the USPTO;
2. Reform the incentive structure for the USPTO;
3. Institute a second pair of eyes rule for patent approval;
4. Reform the patent examiner "prior art" search process;
5. Change how the USPTO is paid in the US budget;
6. Revise statutory language for standards of granting a patent, “novel, non-obvious, and useful” by strengthening
Sections 101, 102, and 103; and,
7. Add new language to statutes that independent creation by others is evidence that the patented idea is not "nonobvious" to someone skilled in the art.
Additionally, given the scale of the problem these reforms are just the
beginning, we also need to:

Patent on ‘Method of Exercising a Cat”
with a Laser Pointer (US5443036 A)

1. Require patent applications actually provide teachable information to
someone of average skill in the art;
2. Reduce or eliminate "business method patents" and "design patents,";
3. Create an independent invention defense;
4. Institute a firm loser pay rule;
5. Increase pleading requirements;
6. Speed up the USPTO approval and rejection process; and,
7. Supplement the US patent system with a prize based system to
encourage other innovations.
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All of these proposals are fully explained in Lincoln Lab’s white paper
“How to Fix Patents.”

Tabarrak Curve
Innovation

Patent trolling, created and exacerbated by modern patent policy granting
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low quality patents, is increasingly stifling competition, reducing innovation,
and limiting potential economic growth. More than nearly any other
instrument of government policy, getting patent policy right is critical to
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innovation and growing the economy.
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Granting individuals or corporations the power to restrict others’
liberty and thereby reduce competition in the marketplace can have
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III. “Barriers to Entry”
Every year new regulations are added at the federal and state level that restrict economic liberty and make it more
difficult to start a business, sell a product and compete in the marketplace. Here we present five solutions to these
problems:
1) The REINS Act, 2) Reform Congressional Committee structure, 3) Innovation Commission, 4) Overturn or revise
Chevron deference, 5) Use the Ninth Amendment and Fourteenth Amendment to implement heightened scrutiny
standards.
Labor Productivity Growth in Least Regulated and Most
Regulated Industries, 1997-2010

The following are examples of the
problems to address:

The Sharing Economy
One of the biggest developments in
start-ups has been the emergence of
the sharing economy. The sharing
economy provides thousands of
new jobs with more flexibility that
traditional employment, and at
Source: Author's calculations using data from Bureau of Labor Statistics and regulatory information from the
Mercatus Center's RegData, regdata.mercatus.org. Produced by Antony Davies and Rizqi Rachmat, Mercatus Center
at George Mason University.
competitive wages. It also provides
consumers with new and cheaper
services. The sharing economy includes companies like Uber, Lyft, Task Rabbit, and Airbnb, but also many
other emerging and exciting new companies with disruptive business models of their own.
Uber and Lyft are usually cheaper than taxis across the country, are widely favored by consumers for being
easier to use, have been shown to reduce car ownership and drunk driving, and Uber and Lyft pays drivers
significantly more than taxis - a win-win. Airbnb allows people to rent out extra rooms in their houses which
creates downward pressure on hotel room costs and which provides additional income for those with extra
space to rent out.
But the sharing economy is disruptive. And as
Airbnb price comparison
a result, state regulators have made expansion
$300
difficult for the sharing economy, often banning
$250
Uber and Lyft from entering new markets or
$200
placing burdensome regulations designed to
Hotel

Airbnb apartment

Airbnb room

$150

stifle their growth rather than enacted for health or

$100

safety. A recent California court decision classified

$50

Uber drivers as employees rather than independent

$0
San Francisco

NYC

Boston

Honolulu

San Diego

Chicago

Philadelphia

New Orleans

Data from http://priceonomics.com/hotels/

contractors. Another recent decision allowed a class
action by these drivers. If this decision is allowed to

stand, or is expanded to other jurisdictions, it will greatly stifle the emergence of the sharing economy.
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Instead of regulating the sharing economy out of existence, policy makers

Cost of ride from airport

should embrace it. The sharing economy is a win-win for consumers and creates

UberX

Taxi

Lyft

$90

thousands of new jobs in the private sector.
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Occupational Licensing

$40
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State-level occupational licensing is among the worst instances of cronyism.

$20

According to a 2015 study by the Brookings Institution, 25 percent of the

$10
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U.S. workforce is required to hold a license, up from 5 percent in the 1950s.
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Based upon data from www.whatsthefare.com,
random location, not scientifically valid data,
assumes no surge pricing and 15% tip for taxis

For some professions, such as lawyers and doctors, licensure is defensible.
But increasingly, license restrictions are being abused by established business
interests. Acrosss the country licenses are required o locksmiths, ballroom

Percent of Workforce
Requiring a License

dance instructors, hair braiders, manicurists, interior designers, upholsters,

25%

even tour guides. All 50 states require licenses for anyone working with hair,
for example—and the profession’s standards boards are composed of licensed

18%

salon owners with an interest in imposing standards that exceed legitimate
health and safety concerns in order to limit competition. 21 states require a

5%

license for travel guides. These types of regulations have a demonstrable impact

1950s

upon competition and new firm creation.
Milton Friedman devotes a chapter of Capitalism and Freedom
to this topic. Licensure is “essentially the medieval guild kind
of regulation” where “the state assigns power to members of the
profession.” He explains that these “measures … almost inevitably
becomes a tool in the hands of a special producer group to obtain a
monopoly position at the expense of the rest of the public.”
We all pay the cost as new occupations are shut off to competition.
Every sector of the economy subject to licensure is a sector of the
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economy that is not open to permissionless innovation.

Sandy Meadows
Sandy Meadows was a widow who lived by herself in Boaton Rouge and loved working with flowers.
Unfortunately, Louisiana is the one state in the country that licenses florists, just like doctors or lawyers.
Sandy tried five times to pass the licensing exam, but it was too subjective. Besides taking a written test, applicants
had to make four floral arrangements in four hours. A panel of working florists would grade the arrangements and
decide whether the applicant was good enough to set up shop and compete with them. Usually they said no.
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When agents of the Louisiana Horticulture Commission found out that Sandy was managing the floral department
without a license, they threatened to shut it down. The store had no choice but to let her go and hire a state-licensed
florist instead. Prevented by government from doing the only work she knew, Sandy had no way to make a living. In
October 2004, Sandy Meadows died alone and in poverty. (Clark Neily - Terms of Engagement)

LOUISIANA:

36%

61.5%

Passage rate on Florist exam

Passage rate of Bar exam

MICHIGAN:

1460 days

26 days

Education to become athletic trainer

Education to become an EMT

NEVADA:

$1500

$700

Cost of travel guide license

Cost of taking NV bar exam

Money-transmitter laws
A total of 47 separate states and the District of Columbia require money transmitter licenses. These money transmitter
licenses can cost companies as much as $500,000 per state to obtain. One company, Meracord LLC, a payment
processor based in Tacoma, Wash., spent over $10 million and five years to get its first 41 state licenses. These state
requirements have stifled payment provider innovation, a massive growth industry in the digital economy. Illinois
regulators sent cease and desist orders to Square and NetSpend Holdings for operating without the requisite moneytransmitter licenses. In Florida, Square was fined $506,000 for operating without a license. Square has worked to
obtain licenses across the country, but the various requirements in each state—which often includes background
checks, minimum equity levels, adequate staffing, and other conditions—presents obstacles to doing so.
According to Adam Atlas, a Montreal attorney who works with U.S. and Canadian money transmitter companies, “If
you need a state license and don’t have one, you’re eligible for five years in federal jail.” As a result of these onerous
requirements, he explains that US-based payment firms have moved to Canada or Europe. “Entrepreneurs are taking
their business elsewhere,” he says. “I wouldn’t say they’re leaving in droves, but the ones that bother to talk to a
lawyer…are saying, ‘I can’t make a go here.’
The Car Dealership Racket
The car selling market is one of the most significantly regulated markets nationwide, and for no coherent reason. In
every state across the country, government-sanctioned monopolies restrict auto manufacturers from selling directly
to consumers. These restrictions greatly stifle competitive innovation, hurting consumers for no justifiable reason.
49 million Americans cannot legally procure Tesla cars because they live in states that ban Tesla dealerships, and
69 million live in states with significant state regulations limiting Tesla’s ability to sell cars to willing customers. In
Texas, Tesla cannot provide test drives, discuss price points or even direct potential buyers to Tesla’s website; the
company may only have car “galleries” where consumers can look at vehicles. In the other states where Tesla is not
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banned, car dealership laws still stifle innovation. Fixing this problem is bigger than just Tesla—it involves opening
the floodgates to dozens of other Tesla’s and keeping innovation in America. These limitations are one reason why
there has been almost no real competition in the car market in decades, as the last successful American made new
market participant was Chrysler in 1925, and Tesla more recently.
The Justice Department's Antitrust Economic Analysis Group recently published their economic analysis, finding that
“as a matter of economics, arguments for state bans . . . are not persuasive.” If the arguments are not persuasive, then
they need to go, as studies claim that the “tax” of these regulations is 9.3%. But these studies likely underestimate
current costs, as the Internet has created myriad opportunities for new market models.
For instance, in 1998 Scott Painter

Tesla's State of The Nation

founded Carsdirect.com to sell cars
directly to consumers as a national
“virtual” dealership. State-regulations
required Carsdirect to own dealerships in
every state in order to sell cars directly to
consumers online. The company needed to
acquire 2,000 car dealerships, and abide by
50 separate state laws, to operate across the
country. Carsdirect saw these requirements

BANNED
Heavily Regulated

as too onerous and couldn’t sell directly to
consumers.

Why can’t buying a car be as easy as looking it up on Amazon and paying shipping? Shouldn’t the consumer be able
to choose?

Genomics Analysis
Over the past year, the cost of a home DNA test for active proteins has
dropped well below $1,000. Analysts had predicted this as the tipping
point when the home DNA test market would be expanding rapidly. At
a price point approaching $100, there is no reason why every American
shouldn’t have their DNA sequenced once in their lifetimes. At $100$1000, have you been offered the ability to have your DNA tested and
analyzed?
Home diagnostics has significant benefits for preventive medicine,
which could save the federal government billions of dollars in
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entitlement spending. DNA testing is just the beginning, as testing our entire proteome (including your RNA) is
feasible and provides enormous amounts of actionable information on the current state of your health. It won't be
much longer until the genetic underpinnings of all seven thousand Mendelian diseases are defined (such as sickle-cell
anemia and cystic fibrosis). But the FDA has decided that Americans can’t handle access to analysis of their DNA,
and therefore the FDA shut down the competitive US marketplace on consumer-DNA testing -- in so doing, China is
beginning to dominate and undercut Western firms with DNA testing.
23 and Me was the first direct to consumer genomic company. They launched their product in 2007, with a $999 saliva
test to provide information on gene variants for risk of fourteen medical conditions. Since 2012, costs dropped to $99
and provided gene variant reports for over 250 medical conditions and DNA medication interactions or thirty drugs.
These products were a commercial success, millions of consumers found utility in knowing more about their DNA.
Then in 2010, Pathway
Genomics was about to launch
its saliva test kit at all Walgreen
stores, when the FDA sent a
letter one day before informing
them that their test had not
been approved. Subsequently,
Walgreens would drop the
program. The FDA’s reign
of terror was just beginning: on June 2010, the FDA sent cease and desist letters to all direct to consumer genomic
companies, including Navigenics, Decide, Pathway Genomics and 23 and Me. Only 23 and Me continued in the face
of the order.
But in 2013 the FDA effectively banned
23andMe from providing analytics
services for its DNA tests (all analysis
of your DNA), and with that draconian
action government regulators put a
brake on an entire industry, shifting
significant investment abroad.
In its letter to 23andMe, the FDA
referred to concerns about the way
women would react to information that
they have the BRCA2 gene giving them
a high predisposition to breast cancer.
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The FDA’s letter was stark, “Failure to take adequate corrective action may result in regulatory action. . . these actions
include, but are not limited to, seizure, injunction, and civil money penalties.” The FDA wrote that “serious concerns
are raised if test results are not adequately understood by patients.” Specifically because direct to consumer models
may inspire people to “self-manage” their care. Talk about being out of touch, more self-management is exactly what
consumers want and what we need to drive down costs.
Entrepreneurs logically interpreted this action against a well-funded startup as a sign that this sector of the economy is
simply not open for innovation. 23 and Me was founded by Sergey Brin’s wife, Susan Wojcicki, with over $50 million
in capital and a large legal team. Venture capitalists thought if a $50 million start-up with Google money, and a robust
legal team, couldn’t survive in the DNA testing market because of the FDA, then no one can.
Since 23 and Me was shut down the launching of consumer-oriented DNA testing start-ups has slowed to a trickle,
and the impact is larger than just DNA testing, funding has likely decreased for start-ups in the entire health diagnostic
marketplace -- precisely where the United States needs more innovation and competition.

Solutions to Barriers to Entry
State and federal agencies and legislatures have an incentive to pass laws and regulations that protect incumbent
industry as the expense of competition. Not all regulations are misplaced, but many of them are, and many of them
remain on the books long after their stated point of utility. Each occupational license or 1920’s era regulation may
seem small in impact, but in aggregate it tells a broader story of how many sectors of the economy are off-limits to
new entrants.
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Playing whack-a-mole every time stupid regulations/laws inhibit legitimate innovations is not enough, the problem is
getting worse. Policy makers will likely never hear of the start-ups they dissuaded from launching a company because
of these ridiculous regulations.
Therefore, we must find long-term reform approaches to systematically change the regulatory landscape.

A. REINS Act
The REINS Act would require Congress and the President to ratify significant regulations (defined as an economic
impact over $100 million). If in effect in 2014, 84 major rules would have been voted upon. While the REINS Act is a
good start it is vastly insufficient to solve the problem.

B. Congressional Committee reform/oversight
Congress has created Administrative agencies that can create rules and regulations that have the force of law, in so
doing, Congress has effectively delegated much of its lawmaking function. If Congress is to delegate lawmaking,
then they have an obligation to properly oversee that lawmaking by the executive branch. To do so, they must reform
the Congressional committee structure.
The Congressional committee structure has not been significantly updated since the early 1970s, and prior to that, the
1940s. The committees’ jurisdictions are over very broad areas of policy, and committees tend to focus on enacting
new laws, overseeing their implementation, or ferreting out scandals. Few committees expend significant effort on
overseeing the issuance of regulations on the policies within their jurisdictions. No single committee is responsible for
reviewing regulations. Only once in the past 15 years has Congress used the Congressional Review Act to strike down
a regulation. As a result of congressional inattention, the Code of Federal Regulations has grown to nearly 175,000
pages.
How bad has the problem become? Today, the federal government admits that it doesn’t know how many federal
agencies there are. More disturbingly the government has no accounting for which agencies operate on independent
budgeting, user-fees/directed taxes, such that they are essentially outside of the Congressional appropriations process
(and thus have no rigorous oversight).
A solution requires more clear delineations of oversight with individual subcommittees having more formal and
direct oversight over the decisions of agencies and having regularly scheduled hearings to review recent or pending
regulatory rules and regulations.
Regulations over 20 years old should receive significant scrutiny to determine if they are still necessary, with an up or
down of Congress to vote upon phasing out thousands of out of date laws/regulations that have outlasted their point of
utility and laws should include sunset provisions.
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C. National Innovation Commission (BRAC like approach)
Congress should create a National Innovation Commission to investigate what sectors of the economy are open for
competition and which sectors have barriers to competition that are stifling new firm creation. The Commission
should assemble a large number of outdated regulations to be repealed, and have an up or down vote by Congress,
similar to the approach for base closures under BRAC.

D. Reconsider Chevron Deference
Congress needs to pass a law to force the Supreme Court to reconsider how much deference it gives to administrative
agencies on issuing rules and regulations, by overturning and/or limiting “Chevron deference.”
Chevron deference is a complicated administrative law doctrine where the court accepts an agency's “reasonable
interpretation of the law.” In practice it helps lead to a regulatory state with nearly free reign to decide rules and
regulations that have the force of law, regardless of how ridiculous their analysis is. According to a 2008 study,
agencies prevailed 76% of the time in cases involving “Chevron deference.”
As Justice Scalia has noted, “Too many important decisions of the Federal Government are made nowadays by
unelected agency officials. . . rather than by the people's representatives in Congress.” Congressional action can
change how the courts defer to the decisions of agencies, and thereby provide more accountability for the decisions of
agency rules and regulations.

E. Real Right to Work 2.0 - Restore Economic Liberty
Lastly, but most substantially, Congress and the states must revive the Ninth Amendment and Fourteenth Amendment
to protect economic liberty. The Ninth Amendment was designed to protect individuals natural rights, including our
rights to economic liberty, and can be a tool to strike down laws and regulations that stifle economic liberty without a
strong policy justification. The Fourteenth Amendment’s “Privileges or Immunities” clause can also be used to similar
effect upon the state level.
Real “right to work” must include a right to work without ridiculous types of laws and regulations to prevent new
market entry. What use is “right to work” legislation if you still need a license to compete in the marketplace?
Today, laws and regulations will be upheld in court as long as the government can prove a “rational basis” to support
the law. In practice, it is almost impossible to strike any law or regulation down on this basis, regardless of how
preposterous it is. By contrast, for laws/regulations that affect “fundamental rights” the government must establish
that the measure is “necessary for a compelling government interest” and that it is “narrowly tailored” to that interest.
If the government cannot establish that then the regulation or law is struck down. This strict scrutiny approach does
not eliminate all regulations and laws, but rather upholds only those that can meet this level of scrutiny.
Economic liberty is a fundamental liberty that the Founders endeavored to protect in the Constitution. Legislation
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to require strict scrutiny requirements would be the most significant change in economic policy in US history since
President Reagan cutting taxes from 70% to 28%. It’s also easy to implement and for the courts to enforce (because
they already enforce it in other areas).
For example: if someone wanted to launch an Uber for hair cutting app, without getting a cosmetology license, they
could sue in court to overturn the cosmetology licensure requirement - and the government would have a high burden
of showing why this license made sense. If the government failed, as they likely would, then anyone could set up a
hair cutting business without permission going forward.

Right to Work 1.0

Right to Work 2.0

Individuals can work without being required to join a labor union.

Individuals can work without being required to obtain
permission from a government regulator

25 Right to Work 1.0 states

0 Right to Work 2.0 states

Effect: Decrease costs for state and business, save workers

Effect: Decrease costs for state and business, save workers

money & increase freedom of choice.

money, increase freedom of choice, foster permissionless
innovation & obtain significant economic growth.
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Legislation, or a new Constitutional Amendment, could be as simple as “Courts shall assess regulations and laws
under a strict scrutiny threshold” (it can but does not have to mention the Ninth and Fourteenth Amendments as well
as the Commerce Clause). A one-page bill could knock out ridiculous occupational licenses and regulations for good,
creating a permanent check against regulations without strong justification and laws well past their prime. Thousands
of occupational license requirements, without justification, would be struck down.
Specifically, the laws and regulations mentioned here on direct to consumer genomics, car dealership laws, monetarylicense requirements etc. would be struck down unless the government could justify to the courts why the laws survive
strict scrutiny. With thousands of unneeded laws and regulations struck down, thousands of start-ups could enter
previously over-regulated industries. At the same time this is not a “no-regulation approach,” as laws and regulations
with legitimate purposes would stay on the books.
Real right to work requires protecting economic liberty, and this is how to get the job done consistent with first
principles.
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Conclusion

We expect fierce resistance from the forces that be to the proposals suggested here. . . and we welcome that dialogue. In
order for policy to be successful in promoting innovation, it must foster creative destruction. The destruction part is critical.
If lobbyists for incumbent firms aren’t mad, then your solutions are not bold enough.

While the policy prescriptions and problems identified here may be new, the phenomenon of enemies of the future
opposing innovation is not. Niccolo Machiavelli addresses this exact point in his timeless work The Prince:
“It must be considered that there is nothing more difficult to carry out nor more doubtful of success nor more
dangerous to handle than to initiate a new order of things; for the reformer has enemies in all those who profit by the
old order, and only lukewarm defenders in all those who would profit by the new order; this lukewarmness arising
partly from the incredulity of mankind who does not truly believe in anything new until they actually have experience
of it.”
We wrote this report to begin to initiate a “new order of things.” And we expect enemies of those who “profit by the
old order.” Despite the enormous challenges in front of us, there is reason for optimism. We can get this done. We’ve
done it before under worse adversity. Everything described in this report is eminently doable -- as Steven Johnson
would create the phrase -- this report represents the “adjacent possible.”
Johnson’s essay “The Genius of the Tinkerer” explains “The adjacent possible is a kind of shadow future, hovering
on the edges of the present state of things, a map of all the ways in which the present can reinvent itself.” Johnson
demonstrates how the adjacent possible is the basic motivation behind all progress, capturing “both the limits and the
creative potential of change and innovation.”
Apollo 13 was half-way to the moon when their oxygen system failed. Mission control engineers had to create
an improvised carbon dioxide filter or the astronauts would perish. Mission Control assembled a “tiger team” of
engineers to solve the problem while only using the limited equipment onboard the lunar module, something that
had never been done before. With nothing more than the limited inventory on the lunar module, the tiger team was
able to create a working carbon scrubber, dubbed the “mailbox.” While it had never been done before, to the tiger
team, “Failure was not an option” -- the United State had never lost an astronaut in space. Under great adversity, the
adjacent possible provided the solution.
Failure is not an option here, and the adjacent possible are common sense reforms to open the economy to innovation.
It’s up to us who believe that robust growth is possible to put forward new ideas that are bold, knowing that we will
stumble along the way. We must be bold, because as Peter Diamandis explains, “If you think it's impossible, then it is.
. . for you.”
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About Lincoln Labs
Lincoln Labs is made up of entrepreneurs and technologists who believe that technology and innovation are key
ingredients to a more free society. Both online and offline, we actively bring together the most thoughtful minds
from the worlds of tech, policy, and politics to discuss how best to solve our biggest problems. We believe in the
entrepreneurial spirit. We believe in optimistic and solutions-oriented thinking. Through hackathons, meetups, policy
discussions, and online engagement, Lincoln Labs is creating and supporting a community of like-minded individuals
who desire to advance liberty in the public square with the use of technology.
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